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Contract Provisions That Put Club boards at Risk
Many clubs on sound financial footing are adding
amenities and enhancing their clubhouses, and it’s not
unusual for these enhancements to include multi-million dollar renovations.

Rob MulheRn

While such projects can help attract and retain
members, it’s important to make sure resulting
third party contracts do not put the club board and
management at risk.
A good example is a private golf and country
club that planned a $10 million renovation of its
clubhouse. The board selected an architect who
developed plans that included removal of walls,
addition of open space and creation of a larger
ballroom. A contractor was selected and the
club signed contracts with both the architect
and contractor.
Less than a year after the project was completed, a powerful storm dumped snow and ice
throughout the area. Cracks and leaks soon
appeared in multiple locations in the newly renovated clubhouse, putting the building’s structural
integrity in question.
A subsequent inspection revealed the roof and
support structure needed to be replaced, a project that would run into the millions.
The club notified its insurance company and
legal counsel, as well as the architect and contractor. The board and management were surprised to learn the contracts they had signed
included indemnification and “hold harmless”
clauses that protected the architects and contractors from liability for their mistake. Full
responsibility fell to the club.

CONTRACT REVIEW
This example clearly outlines the importance of
involving a club’s in-house legal counsel to review
all contracts before hiring contractors. In such
cases, the club’s attorneys and insurance agent
should review the contracts to ensure that any
“hold harmless” and indemnification language is
removed or amended.
It is common for architects and contractors to
include a “hold harmless” or “liability waiver” pro-
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vision in a contract. Under such provisions, the
club agrees not to hold the other party responsible
for any loss, damage or legal liability that may arise
under the agreement. In other words, the club cannot seek damages from the contractor for any loss
it may suffer due to the negligence of the contractor or designer.
This language is often combined with indemnity language, which protects the contractor
against or reimburses them for expenses, judgments, fines, settlements and attorneys’ fees in
connection with any threatened or actual civil or
criminal proceedings.
A sample contract provided by the American
Institute of Architects (AIA) may read like this:
“The Owner shall indemnify and hold harmless the
Architect, Architect’s consultants, and agents and
employees of any of them from and against claims,
damages, losses and expenses, including but not
limited to attorneys’ fees…”

PROTECTING YOURSELF
Fortunately, in the case described, the cost of the
repairs was covered by the club’s insurance policy.
But that is not always true.
In the worst-case scenario, the club’s insurance
carrier would deny the claim, the board would
assess members to cover the costs and, in the
process, expose themselves to lawsuits. Lawsuits
would not only engage a board’s Director’s and
Officer’s (D&O) and Errors and Omissions (E&O)
coverage, but also the personal liability of the
board members.
Just as it is common for any third party contractor to try to protect themselves when entering into an agreement, it is the responsibility of
the club board and management to ensure these
agreements do not put the club – and themselves – at risk. B R
Rob Mulhern is senior vice president of PREFERRED
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